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CHAIRMAN’S FOREWORD 
 
The Legislative Assembly Committee on Parliamentary Privilege and Ethics has 
recently considered, under its powers to carry out educative work, current issues 
which potentially impact on parliamentary privilege in New South Wales. 
 
The issues considered by the Committee include: 
 

• The need for a protocol to guide execution of search warrants in members’ 
offices and parliamentary precincts. 

 
• Concern about the Ombudsman’s proposal to actively consider inclusion of 

Members of Parliament within the first full review of the Government 
Information (Open Access) Act.   

 
• Members’ vulnerability to defamation proceedings where a court finds that a 

statement made outside the House has incorporated reference to (“effectively 
repeated”) a protected, but defamatory, statement made in parliamentary 
proceedings. 

 

This report concerns the first issue, the adoption of a protocol to guide execution of 
search warrants on members’ offices in Parliament House.  This inquiry is a 
continuation of work originally undertaken by this Committee and the Privileges 
Committee of the Legislative Council in the wake of the Independent Commission 
Against Corruption’s execution of a search warrant on the Parliament House office of 
the Hon Peter Breen MLC in 2003.  The Inspector of the ICAC, in a Special Report 
tabled in the Legislative Assembly on 23 September 2008,  reported on inadequacies 
in the ICAC’s application for, and execution of, the search warrant and of clear 
deficiencies in the understanding of parliamentary privilege on the part of ICAC 
officers.    
 
The Committee has recommended that, given a number of recent events in NSW 
and other jurisdictions, there is a need for parliamentary privilege to be confirmed by 
either formal protocol or legislative amendment.  The primary recommendation in this 
report, that there be an agreed protocol between the Presiding Officers and the 
Commissioner of the ICAC regarding the execution of search warrants on the 
Parliament House offices of Members, will serve as a confirmation and preservation 
of the privilege necessary to maintain the balance between the role and function of 
the courts and Parliament in our constitutional system.    
 
I commend this report to the House. 
 
 
 
 
 
 
 
Paul Pearce, MP 
Committee Chairman 
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Summary of recommendations 
 
 
Recommendation 1:  
 
That the House resolve that the Speaker enter into the Memorandum of 
Understanding with the ICAC Commissioner concerning the execution of 
search warrants on members’ offices, as set out in the Legislative Council’s 
message to the Legislative Assembly dated 25 November 2009. 
 
Recommendation 2:  
 
That the House send a message to the Legislative Council advising of its 
agreement to the request of the message reported on 25 November 2009. 
 
 
Recommendation 3:  
 
That the Government be requested to introduce legislation similar to s16 of 
the Parliamentary Privileges Act (Commonwealth) to confirm the protection of 
Article 9 of the Bill of Rights. 
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CHAPTER 1:  Background to the Inquiry 
 
The execution of search warrants, pursuant to the law,  is a necessary aid to 
administrative investigation.  However, such authorities on parliamentary privilege as 
Enid Campbell have noted “the extent to which such statutory powers to grant search 
and seizure warrants, and authority conferred by such warrants, may be constrained 
by laws about parliamentary privileges”.1 
 
In general terms, the law of parliamentary privilege acts to protect a member’s 
documents from seizure under search warrants, but only where the documents were 
specifically produced for the purposes of the members’ actions or participation in 
Parliament.  It is not a privilege of the individual member, so much as a protection of 
the processes of the House.  
 
There is no general immunity preventing law enforcement bodies from exercising 
police powers within the precincts, where this is done in accordance with the law.   
To balance the needs of investigative authorities, and the privilege of the House, a 
number of parliaments have adopted protocols to govern the interaction of parliament 
with investigative bodies, to ensure that parliamentary privilege is preserved over 
members’ documents where appropriate.  
 
The parliamentary privilege of freedom of speech and immunity from civil and 
criminal proceedings, as encapsulated by Article 9 of the Bill of Rights, does not 
depend on or involve any inherent privilege attached to the parliamentary precincts 
as an area2.  For privilege to attach to a document, the nexus to be established is 
that between the document and a proceeding of the House or committee.  
 
Things said or done during proceedings of a House or one of its committees are 
immune to subpoena.  Once off the floor of the House,  the application of the Bill of 
Rights is confined to activities which have a close formal link with the business to be 
transacted in the House or in a select committee, or which are transacted in 
execution of an order of the House3.   
 
In New South Wales, the question of the assertion of privilege in relation to 
documents claimed pursuant to a search warrant, and the determination of privilege 
where a document was in dispute, was a central issue in the Independent 
Commission Against Corruption’s inquiry into the Hon Peter Breen in 20034.   The 
question of how to balance the right of an investigative agency to access the 
information required for the administration of justice, as opposed to the importance of 
parliamentary privilege in our system of government, was canvassed in the reports of 
the Legislative Council Privileges Committee5, as discussed further below.  
 
 
 
 
 
                                                 
1 Campbell E, Parliamentary Privilege, Federation Press 2003,  p38. 
2 Evans H (ed), Odgers’ Australian Senate Practice, 12th edn, Department of the Senate, Canberra, 
2008, p33   
3 McGee D, Parliamentary Practice in New Zealand, 3rd edn, Dunmore Publishing, 2005, p624  
4 Standing Committee on Parliamentary Privilege and Ethics, Parliamentary privilege and seizure of 
documents by ICAC, Report No 25, 2003.  
5 Standing Committee on Parliamentary Privilege and Ethics, Parliamentary privilege and seizure of 
documents by ICAC, Report No 25, 2003. Standing Committee on Parliamentary Privilege and Ethics, 
Parliamentary privilege and seizure of documents by ICAC No 2, Report No 28,  2004. 5  
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Development of Protocols and memoranda of agreement 
 
Apart from the NSW experience as noted above, recent events in the House of 
Commons6, the US Congress7 and the New Zealand House of Representatives8  
above point to the difficulty in determining which of  members’ documents constitute 
“proceedings in Parliament” where they are subject to seizure under the terms of a 
search warrant.  Both courts and Parliaments acknowledge the need to balance the 
important public interest in investigative bodies being able to carry out their statutory 
functions and obtain information without undue interference,  against the need to 
protect parliament from external interference in the conduct of its business, which 
includes interference with the members of parliament in the performance of their role.  
 
A number of parliaments have developed protocols in consultation with the relevant 
investigative bodies, to regulate the claiming of privilege by members over 
documents in their possession, but which are subject to seizure under a search 
warrant.   
 
Examples of memoranda of understanding made between parliaments and law 
enforcement bodies such as the Police and DPP, regarding the parliamentary 
precincts include:  
 

� Commonwealth of Australia Parliament Memorandum of Understanding with the 
Australian Federal Police (2005)9.   

� New Zealand House of Representatives with Commissioner of New Zealand Police 
governing police functions within the parliamentary precinct (2006)10.  

� ACT Legislative Assembly Agreement with Chief Police Officer of the ACT11.  
 
Protocols typically set out the legal background for the procedures, acknowledge 
parliamentary privilege and contain substantive guidelines for procedure prior to 
obtaining the warrant.  Protocols can cover not only entry to the Parliamentary 
precincts and access to a member’s office, but also processes for assessing and 
determining the scope of a warrant or order for discovery, and the more difficult 
question of determining the application of privilege in the case of disputed 
documents.  
 
Development of a formal protocol in the NSW Parliament 
 
The NSW Parliament has not formally adopted a protocol for the procedure to be 
followed in the execution of search warrants in the premises of members.  
 
In the course of considering the privilege issues arising from the ICAC’s seizure of 
documents and electronic files of the Hon Peter Breen MLC, the Privileges 

                                                 
6 Evans H “Recent developments in parliamentary privilege”, ANZACATT Professional  
Development Seminar, 28-30 January 2009. 
7 Ibid. 
8 Parliament Matters, Issue 17, February 2007, p38. 
9 MOU on the execution of search warrants on federal members of Parliament between the Minister for 
Police and Emergency Management for Tasmania, the Attorney-General for Tasmania, the Speaker of 
the House of Representatives and the President of the Senate, tabled in the Australian Senate on 15 
August 2006. 
10 Execution of Search Warrants on Premises Occupied or Used by Members of Parliament, An 
Agreement between the Speaker of the House of Representatives and the Commission of the New 
Zealand Police, October 2006.  
11 Execution of Search warrants where Parliamentary privilege may be applied, tabled in the ACT 
Legislative Assembly, May 2007.  
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Committee, in a report tabled in December 200312, recommended that protocols be 
developed for the execution of search warrants on members’ offices, and procedures 
for analysis and determination of which documents attracted privilege.   In March 
2004 the Privileges Committee tabled its second report on the parliamentary privilege 
aspects of the ICAC’s seizure of documents13, and reported on the protocol used to 
determine and deal with the dispute over certain seized documents.   
 
Shortly following his appointment as Commissioner of the ICAC, Commissioner 
Cripps wrote to the Presiding Officers on 3 March 2005 pursuing the development of 
a protocol between the ICAC and the Presiding Officers on the exercise of functions 
and powers by the ICAC in respect of Members of Parliament, noting that the 
Privileges Committee’s recommendation related specifically to the execution of 
search warrants.     
 
On 6 April 2005 the Legislative Council resolved that the Privileges Committee hold 
an inquiry into the appropriate protocols to be adopted for the execution of search 
warrants on members’ offices by law enforcement agencies and investigative bodies.   
The Legislative Assembly Committee on Parliamentary Privilege and Ethics, as 
established in the 53rd Parliament, formally considered the Legislative Council draft 
protocol as recommended in the report of the Legislative Council Privileges 
Committee.  The minutes of the meeting held on 9 June 200514 record that the 
Committee noted that the Privileges Committee had forwarded its proposed draft 
protocol for comment by the ICAC, and had subsequently incorporated some of the 
amendments suggested by the ICAC.   It was further noted that there remained some 
areas of disagreement.  The matter was never formally considered by the two 
committees sitting in joint session, and ultimately the Legislative Council Privileges 
Committee tabled its Final Report on a Protocol for execution of search warrants on 
members’ offices on 28 February 2006.15  
 
Committee of the 54th Parliament concerned to strengthen Parliamentary 
Privilege 
 
The Legislative Assembly Committee on Parliamentary Privilege and Ethics as 
constituted in the 54th Parliament  has recently considered, under its powers to carry 
out educative work, current issues which potentially impact on parliamentary privilege 
in New South Wales.  During meetings held in 2009, the Committee has given 
consideration to: 
 

• The need for a protocol to guide execution of search warrants in members’ 
offices and parliamentary precincts. 

 
• Issues arising from the Ombudsman’s proposal to actively consider inclusion 

of Members of Parliament within the first full review of the Government 
Information (Open Access) Act.   

 
• Members’ vulnerability to defamation proceedings where a court finds that a 

statement made outside the House has incorporated reference to (“effectively 

                                                 
12 Standing Committee on Parliamentary Privilege and Ethics, Parliamentary privilege and seizure of 
documents by ICAC, Report No 25, 2003. 
13 Standing Committee on Parliamentary Privilege and Ethics, Parliamentary privilege and seizure of 
documents by ICAC No 2, Report No 28,  2004. 
14 Minutes of the Committee of the 53rd parliament, dated 9 June 2005.  
15 Privileges Committee, Protocol for execution of search warrants on members’ offices, Report No 33, 
February 2006. 
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repeated”) a protected, but defamatory, statement made in parliamentary 
proceedings. 

 
The signing in 2009  of a Memorandum of Agreement with NSW Police for Special 
Constables to provide Security Services for the Parliament of NSW placed new 
emphasis on the need for a formal protocol to give practical force to the protections 
of the Parliamentary Precincts Act.    
 

Section 26 of the Parliamentary Precincts Act 1997 specifically preserves to the 
Parliament, each House and the Presiding Officers, their powers, privileges and 
immunities, which includes amongst many others, the power to secure and protect 
each House, particularly from any form of impediment or obstruction in the discharge 
of the constitutional functions.   The Memorandum of Agreement makes specific 
provision for observation of “all relevant protocols” before entry by Police, ICAC or 
another investigative agency to a member’s office.  
 
As at June 2009, the only protocol that might have been relevant for the purposes of 
the MOA clause was the protocol applied by the Legislative Council in relation to 
determination of the Breen documents.    
 

This Committee accordingly recommended in June 2009 that it formally inquire and 
report on the draft protocol used by the Legislative Council, with a view to 
recommending that the Parliament specifically resolve to adopt the protocol, to have 
on-going effect. 
 

The Committee further recommended, that consequential to the resolution of the 
House, the protocol be incorporated into a Memorandum of Agreement with the NSW 
Police, the Independent Commission Against Corruption, the Director of Public 
Prosecutions and the Australian Federal Police16. 
 
These resolutions were conveyed to the Speaker, the Premier, the Chair of the 
Privileges Committee, and the Attorney17.  The Chair of the Privileges Committee 
responded on 8 September 2009 advising that the Privileges Committee had met to 
discuss the new search warrant procedures adopted by the ICAC, which had also 
been raised and discussed in the Committee on the ICAC as part of a review of the 
Commission’s 2007-2008 Annual Report18. 
 
Subsequently the Chair of the Privileges Committee forwarded copies of 
correspondence between the Privileges Committee and the Commissioner of the 
ICAC regarding the Committee’s current inquiry on the draft protocol.  The 
correspondence concerned three points of difference between the Privileges 
Committee’s protocol for execution of search warrants, as set out in Report 33, and 
the protocol developed by the ICAC, published as Procedure 9, Section 10 of its 
Operations Manual19.  

 

                                                 
16 Minutes of the Committee of 17 June 2009 (Appendix D) 
17 Correspondence from Chair of the Committee on Parliamentary Privilege and Ethics, 30 June 2009. 
18 Committee on the Independent Commission Against Corruption, Report No 7/54, March 2009. 
19 See Appendix B. 
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CHAPTER 2:    REPORT OF THE LEGISLATIVE COUNCIL PRIVILEGES COMMITTEE 
 
On 24 November 2009 the Privileges Committee reported on its inquiry.20  The 
report contained a schedule outlining the differences between the ICAC Procedure 9 
protocol, and the draft protocol developed by the Privileges Committee and published 
in February 2006 in its Report 33 entitled “Protocol for execution of search warrants 
on members’ offices”.  This schedule forms Appendix A of this report. 
 
On 25 November 2009 the Legislative Council forwarded a message to the 
Legislative Assembly advising that the House had noted the report of the Privileges 
Committee, and Finding 1 as set out in the report: 
 
“That Procedure 9 of the Commission’s Operations Manual, and in particular s10,  
provides a suitable basis for the execution of search warrants on members’ offices by 
the Independent Commission Against Corruption”. 
 
This Committee notes that the ICAC’s Procedure 9 protocol addresses many of the 
issues that were previously the source of disagreement between the Legislative 
Council and the ICAC.  The Privileges Committee noted, at paragraph 4.24 of the 
report: 
 
“There remain differences between the Commission and the Committee concerning 
issues relating to the determination of the privilege claims. However, the 
Commission’s views in relation to these matters are not reflected in the terms of the 
Commission’s protocol itself.  The actual procedures set out in that protocol, which 
concern the steps to be followed by Commission officers in practice when seeking to 
execute warrants on members’ offices, incorporate the key measures for the 
protection of privileged material recommended by this Committee”.21 
 
The Message from the Council further advised that the House had by resolution 
authorised the President to enter into a memorandum of understanding with the 
Commissioner of the ICAC concerning the execution of search warrants on 
members’ offices,  in the terms set out in the draft MOU which formed Appendix 7 of 
the Privileges Committee report. The MOU was appended to the Message from the 
Council, which is Appendix B to this report. 
 
This Committee met on Thursday 26 November 2009 to consider the finding and 
recommendations contained in the Privileges Committee report, and the Message 
forwarded from the Legislative Council requesting that the Legislative Assembly pass 
a similar resolution. 
 
Following its deliberations, the Committee recommends as follows. 
 
Recommendation 1:  
 
That the House resolve that the Speaker enter into the Memorandum of 
Understanding with the ICAC Commissioner concerning the execution of search 
warrants on members’ offices, as set out in the Legislative Council’s message to the 
Legislative Assembly dated 25 November 2009. 
 
 
Recommendation 2:  

                                                 
20 Privileges Committee Report on A Memorandum of understanding with the ICAC relating to the 
execution of search warrants on members’ offices. Report 47, November 2009. 
21 Ibid. p21 
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That the House send a message to the Legislative Council advising of its agreement 
to the request of the message reported on 25 November 2009. 
 
 
Recommendation 3:  
 
That the Government be requested to introduce legislation similar to s16 of the 
Parliamentary Privileges Act (Commonwealth) to confirm the protection of Article 9 of 
the Bill of Rights. 
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APPENDIX A 
 
Excerpt from Privileges Committee report:  
 
Comparison of the draft protocol recommended in the Committee’s 2006 
report with the protocol adopted by the Independent Commission 
Against Corruption (s10, Procedure 9) 
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2006 DRAFT PRIVILEGES COMMITTEE 

PROTOCOL 
 

Procedure prior to obtaining a search 
warrant 

 
An officer who proposes to apply for a search 
warrant in respect of premises used or occupied 
by a member should seek approval at a senior 
level within the agency/body before applying 
for the warrant. 
 
If approval is given, the officer should obtain 
legal advice before applying for a search 
warrant. 
 
 
 
Care should be taken when drafting a search 
warrant to ensure that it does not cover a wider 
range of material than is necessary to advance 
the relevant investigation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ICAC PROTOCOL 
 
 
 
 
 
2.1(2) All applications must be approved by the 
Executive Director, Investigation Division. 
 
 
 
 
2.1(1) Case officer must discuss with Case 
Lawyer if there is sufficient legal basis to make 
an application for a warrant 
 
 
2.1(4) The Case Officer will be responsible for 
drafting the search warrant application using the 
legal macro. A separate application must be 
prepared for each warrant sought. The application 
must address: 

- the authority of the applicant to make an 
application for a warrant;  

- the grounds on which the warrant is 
sought; 

- the address and description of the 
premises; 

- a description of the thing being searched 
for and if known its 1ocation; and 

- if a previous application was made and 
refused, the details of that application and 
its refusal and additional information that 
justifies the issue of a warrant. 

The authorised officer is also required to 
consider: 

- the reliability of the information; 
- the nature and source of the information 

(see informers); and 
- whether there is sufficient connection 

between the thing(s) sought and the matter 
under investigation. 

 
2.1(7) In the case of a search warrant to be 
executed on a parliamentary office the Case 
Lawyer should ensure as far as possible that the 
documents described in the warrant are not likely 
to be subject to parliamentary privilege. 
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Procedure prior to executing a search 
warrant 

 
If the premises to be searched are in Parliament 
House, the executing officer should contact the 
relevant Presiding Officer before executing the 
search warrant and notify that Officer of the 
proposed search. If the Presiding Officer is not 
available, the executing officer should notify 
the Clerk or Deputy Clerk or, where a 
committee’s documents may be involved, the 
Chair of that committee. 
 
 
To minimise the potential interference with the 
performance of the member’s duties, the 
executing officer should also consider, unless it 
would affect the integrity of the investigation, 
whether it is feasible to contact the member, or 
a senior member of his/her staff, prior to 
executing the warrant, with a view to agreeing 
on a time for execution of the search warrant. 
 
 
 
 
The Clerk will arrange for the premises the 
subject of the warrant to be sealed and secured 
pending execution of the warrant. 
 
 
A reasonable time should be allowed to the 
member and the Clerk to seek legal advice in 
relation to the search warrant prior to its 
execution, and for the member to arrange for a 
legal adviser to be present during the execution 
of the warrant. 
 
 
Officers from the agency, including the 
executing officer, will then meet with the Clerk 
of the House and the member or a senior 
member of his/her staff or their nominated 
representative. The officers will outline any 
obligations under the warrant, the nature of the 
allegations being investigated, the nature of the 
material the agency considers is located in the 
member’s office, and the relevance of that 
material to the investigation. 
 
 

 
10.2. If the premises to be searched are in 
Parliament House the Executive Director, Legal 
will contact the relevant Presiding Officer prior to 
execution and notify that officer of the proposed 
search. If the Presiding Officer is not available 
the Executive Director, Legal will notify the 
Clerk or Deputy Clerk or, where a Committee’s 
documents may be involved, the Chair of that 
Committee. 
 

 
10.3 To minimise the potential interference with 
the performance of the Member’s duties the 
Executive Director, Legal should also consider, 
unless it would affect the integrity of the 
investigation, whether it is feasible to contact the 
Member, or a senior member of his/her staff, 
prior to executing the warrant with a view to 
agreeing on a time for execution of the warrant. 
As far as possible a search warrant should be 
executed at a time when the member or a senior 
member of his or her staff will be present. 
 
10.2 The Clerk will arrange for the premises the 
subject of the warrant to be sealed and secured 
pending execution of the warrant. 

 
 
10.4 The Commission will allow the Member and 
the Clerk a reasonable time to seek legal advice 
in relation to the search warrant prior to its 
execution and for the Member to arrange for a 
legal adviser to be present during the execution of 
the warrant. 
 
 
10.6 On arrival at Parliament House the Search 
Team Leader and assigned lawyer should meet 
with the Clerk of the House and Member or the 
Member’s representative for the purpose of 
outlining any obligations under the warrant, the 
general nature of the allegations being 
investigated, the nature of the material it is 
believed is located in the Member’s office and the 
relevance of that material to the investigation. 
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Based on that information the member will be 
afforded a reasonable opportunity to claim 
parliamentary privilege in respect of any 
documents or other things located on the 
premises. 
 
 
 
 
 
 
 
Executing the search warrant 
Unless, in the opinion of the relevant 
Commissioner, compliance would affect the 
integrity of the investigation, the executing 
officer must comply with the following 
procedures: 
 

(a) a search warrant should not be executed 
over premises in Parliament House on a 
parliamentary sitting day, or on a day on 
which a parliamentary committee, 
involving the member, is meeting,  

 
 
 
(b) a search warrant should be executed at a 

time when the member, or a senior 
member of his/her staff, will be present, 

  
(c) the member, or a member of his/her 

staff, should be given reasonable time to 
consult the relevant Presiding Officer, a 
lawyer or other person before the 
warrant is executed, 

 
 

(d) the member may have a legal adviser 
present during the execution of the, 
search warrant, and 

 
 
 
 

(e) the Clerk of the relevant House, or if the 
Clerk is not available, the Deputy Clerk, 
should also be present during the search. 

 
 
 

10.7 The Search Team Leader is to allow the 
Member a reasonable opportunity to claim 
parliamentary privilege in respect of any 
documents or other things located on the 
premises. 
 
10.8. The Search Team Leader should not seek to 
access, read or seize any document over which a 
claim of parliamentary privilege is made. 
 
 
 
 
 
 
 
 
 
 
10.1 A search warrant should not be executed on 
premises in Parliament House on a parliamentary 
sitting day or on a day on which a 
parliamentary committee involving the member is 
meeting unless the Commissioner is satisfied that 
compliance with this restriction would affect the 
integrity of the investigation. 
 
10.3 As far as possible a search warrant should be 
executed at a time when the member or a senior 
member of his or her staff will be present. 
 
10.4 The Commission will allow the Member and 
the Clerk a reasonable time to seek legal advice 
in relation to the search warrant prior to its 
execution and for the Member to arrange for a 
legal adviser to be present during the execution of 
the warrant. 
 
10.4 The Commission will allow the Member and 
the Clerk a reasonable time to seek legal advice 
in relation to the search warrant prior to its 
execution and for the Member to arrange for a 
legal adviser to be present during the execution of 
the warrant. 
 
(IMPLICIT IN 10.10 BUT NOT EXPLICIT) 
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If the member, or a senior member of his/her 
staff, is present when the search is conducted, 
the executing officer should ensure that the 
member, or member’s staff, has a reasonable 
opportunity to claim parliamentary privilege or 
public interest immunity in respect of any 
documents or other things that are on the search 
premises. 
 
 
 
 
 
 
 
There is a public interest in maintaining the free 
flow of information between constituents and 
their parliamentary representatives. 
Accordingly, even if there is no claim for 
privilege or immunity, the executing officer 
should take all reasonable steps to limit the 
amount of material that is examined in the 
course of the search. 
 
As part of that process, the executing officer 
should consider inviting the member, or a senior 
member of his/her staff, to identify where in the 
premises those documents which fall within the 
scope of the search warrant are located.  
 
Procedure to be followed if privilege or 
immunity is claimed 
 
If the member, or member’s staff, claims 
parliamentary privilege or public interest 
immunity in respect of any documents or other 
things that are on the search premises the 
executing officer should ask the member, or 
member  of staff, to identify the basis for the 
claim. The executing officer should then follow 
Procedure A, unless the executing officer 
considers the claim to be arbitrary, vexatious or 
frivolous, in which case Procedure B should be 
followed. 
 
Procedure A 
The executing officer should ask the member, 
or member’s staff, making the claim whether 
they are prepared to agree to the following 
procedure to ensure that the relevant documents 
are not examined until the claim has been 

10.7 The Search Team Leader is to allow the 
Member a reasonable opportunity to claim 
parliamentary privilege in respect of any 
documents or other things located on the 
premises. 
(NOTE: ISSUE OF PUBLIC INTEREST 
IMMUNITY. ICAC DISPUTES WHETHER A 
CLAIM OF PUBLIC INTEREST IMMUNITY 
WOULD BE UPHELD IN THE COURTS. THE 
CLAIMING OF PUBLIC INTEREST 
IMMUNITY OVER DOCUMENTS IS 
ULTIMATELY A MATTER FOR THE 
MEMBER CONCERNED.  
 
 
NOT COVERED 
 
 
 
 
 
 
 
NOT COVERED 
 
 
 
 
 
 
 
 
(ICAC DEFAULTS TO PROCEDURE A IN 
ALL SITUATIONS – see below) 
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resolved: 
 
• The relevant document or documents should 
be placed in audit bags in accordance with the 
ICAC guidelines or NSW Police Standard 
Operating Procedures on exhibits. A list of the 
documents should be prepared by the executing 
officer with assistance from the member or 
member of staff; 
 
 
 
 
 
 
 
 
 
• The member, or member’s staff, should be 
given an opportunity to take copies of any 
documents before they are secured. The 
copying should be done in the presence of the 
executing officer; 
 
• The items so secured should be delivered into 
the safekeeping of the Clerk;  
 
 
The member has three working days (or other 
agreed period) from the delivery of the items to 
the Clerk to notify the executing officer either 
that the claim for parliamentary privilege or 
public interest immunity has been abandoned or 
to commence action to seek a ruling on whether 
the claim can be sustained 
 
• When a member notifies the executing officer 
that the member will seek a ruling on a claim of 
parliamentary privilege, the items are to remain 
in the possession of the Clerk until the 
disposition of the items is determined in 
accordance with the ruling; and  
 
• If the member has not contacted the executing 
officer within three working days (or other 
agreed period), the executing officer and the 
Clerk will be entitled to assume that the claim 
for parliamentary privilege or public interest 
immunity has been abandoned and the Clerk 
will be entitled to deliver the items to the 
executing officer. 

10.9 Documents over which parliamentary 
privilege is claimed should be placed in a 
Property bag. A list of the documents will be 
prepared by the executing officer with assistance 
from the member or staff member. 
10.11 At the conclusion of the search the Search 
Team Leader should provide a receipt recording 
things seized. If the Member does not hold copies 
of the things that have been seized the receipt 
should contain sufficient particulars of the things 
to enable the Member to recall details of the 
things seized and obtain further advice. 
 
 
 
 
10.9 The member, or member’s staff, should be 
given an opportunity to take copies before the 
documents are secured. 
 
 
 
10.10 The Search Team Leader should request 
the Clerk to secure and take custody of any 
documents over which a claim for parliamentary 
privilege has been made. 
 
 
(THE TIME FRAME OF THREE DAYS IS 
NOT COVERED) 
10.14. Where a ruling is sought as to whether 
documents are protected by parliamentary 
privilege the Member, the Clerk and a 
representative of the Commission will jointly be 
present at the examination of the material. The 
Member and the Clerk will identify material 
which they claim falls within the scope of 
parliamentary proceedings. 
 
(ICAC IS ESSENTIALLY LEAVING THIS TO 
THE INTERNAL PROCESSES OF THE 
HOUSE) 
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If the member, or member’s staff, is not 
prepared to agree to the procedure outlined 
above, or to some alternative procedure which 
is acceptable to the executing officer, the 
executing officer should proceed to execute the 
search warrant doing the best that can be done 
in the circumstances of the case to minimise the 
extent to which the search team examine or 
seize documents which may attract 
parliamentary privilege or public interest 
immunity. 
 
Procedure B 
 
In some cases a member, or member’s staff, 
may make a claim which appears to be 
arbitrary, vexatious or frivolous, for example a 
claim that all the documents on the relevant 
premises attract parliamentary privilege or 
public interest immunity and that, therefore, the 
proposed search should not proceed in any 
form. If that occurs, the executing officer 
should consider whether there is a reasonable 
basis for that claim. If there is a reasonable 
basis for that claim, it may be necessary for a 
large number of documents to be placed in audit 
bags. However if the executing officer is 
satisfied, on reasonable grounds, that there is no 
proper basis for the claim he/she should inform 
the member, or member’s staff, that he/she 
intends to proceed to execute the search warrant 
unless the member, or member’s staff, is 
prepared to specify particular documents which 
attract parliamentary privilege or public interest 
immunity. 
 
The executing officer is to consult with the 
relevant Presiding Officer when determining 
whether a claim of privilege is arbitrary, 
vexatious or frivolous. The Clerk of the relevant 
House is to be present during the execution of 
the warrant in these circumstances.  
 
The agency/body will notify the Attorney 
General (in his/her capacity as First Law 
Officer) and the Minister responsible for the 
agency/body (if different) in any case where a 
claim of parliamentary privilege has been made 
by or on behalf of a member. 
 
Obligations at the conclusion of a search The 

 
 
 
 
 
 
 
 
 
 
 
 
(ICAC DEFAULTS TO PROCEDURE A) 
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executing officer should provide a receipt 
recording things seized under the search warrant 
(whether requested or not). If the member does 
not hold copies of the things that have been 
seized, the receipt should contain sufficient 
particulars of the things to enable the member to 
recall details of the things seized and obtain 
further advice. 
 
The executing officer should inform the 
member that the agency/body will, to the extent 
possible, provide or facilitate access to the 
seized material where such access is necessary 
for the performance of the member’s duties. 
The agency/body should  provide or facilitate 
access on those terms. It may also provide or 
facilitate access on any other grounds permitted 
under applicable laws and guidelines. 
 
The agency/body will comply with any law 
including the requirements set out in the 
legislation under which the relevant search 
warrant was issued.  
 
Procedure for resolving disputes as to 
whether documents are protected by 
parliamentary privilege 
 
When a member seeks a ruling as to whether 
documents are protected by parliamentary 
privilege, the member, the Clerk, and a 
representative of the agency/body will jointly be 
present at the examination of the material. The 
member and the Clerk will identify material 
which falls within the scope of proceedings in 
Parliament, that is: 
 
All words spoken and acts done in the course 
of, or for the purposes of or incidental to, the 
transacting of the business of a House or of a 
committee, including: 
 

(a) the giving of evidence before a House or 
a committee and evidence so given, 

(b) the presentation or submission of a 
document to a House or a committee, 

(c) the preparation of a document for 
purposes of or incidental to the 
transacting of any such business, and 

(d) the formulation, making or publication 
of a document, including a report, by or 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Where a ruling is sought as to whether documents 
are protected by parliamentary privilege the 
Member, the Clerk and a representative of the 
Commission will jointly be present at the 
examination of the material. The Member and the 
Clerk will identify material which they claim falls 
within the scope of parliamentary proceedings. 
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pursuant to an order of a House or a 
committee and the document so 
formulated, made or published. 

 
In determining whether or not documents are 
privileged, the Clerk and the member will apply 
the following tests: 
(1) Were the documents brought into existence 
for the purposes of or incidental to the 
transacting of business in a House or a 
committee?  
□ YES → falls within ‘proceedings in 
Parliament’. 
□ NO → move to question 2. 
 
(2) Have the documents been subsequently used 
for the purposes of or incidental to the 
transacting of business in a House or a 
committee? 
□ YES → falls within ‘proceedings in 
Parliament’. 
□ NO → move to question 3. 
 
(3) Have the documents been retained for the 
purposes of or incidental to the transacting of 
business in a House or a committee? 
□ YES → falls within ‘proceedings in 
Parliament’. 
□ NO → does not fall within ‘proceedings in 
Parliament’. 
 
A list of material considered to be within the 
scope of proceedings in Parliament (referred to 
as “privileged material”) will then be prepared 
by the Clerk and provided to the member and 
the agency/body. 
 
Any material not listed as falling within the 
scope of proceedings in Parliament will be 
immediately made available to the agency/body 
by the President.  
 
The agency/body may, within a reasonable 
time, in writing to the President of the 
Legislative Council, dispute any material 
considered to be privileged material, and may 
provide written reasons for the dispute. 
 
Any privileged material not identified by the 
agency/body as being in dispute will be 
returned to the member. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
10.15 A list of material considered to be within 
the scope of proceedings in Parliament will then 
be prepared by the Clerk and provided to the 
Member and the Commission’s representative. 
 
 
10.16 Any material not listed as falling within the 
cope of proceedings in Parliament will 
immediately be made available to the 
Commission. 
 
10.17 In the event the Commission disputes the 
claim for privilege over these documents listed by 
the Clerk the Commissioner may, within a 
reasonable time, write to the President of the 
Legislative Council or Speaker of the Legislative 
Assembly to dispute any material considered to 
be privileged material and may provide written 
reasons for the dispute. The issue will then be 
determined by the relevant House. 
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The President will immediately inform the 
member of any dispute, at which time the 
member may provide written reasons in support 
of the member’s claim. 
 
The President will inform the House at its next 
sitting of any disputed claim, and table any 
documents provided by the agency/body or 
member relating to the dispute.  
 
The President will then set down consideration 
of the disputed privileged material as Business 
of the House on the Notice Paper for the next 
sitting day. 
 
Any material which the House determines is not 
within the scope of proceedings in Parliament 
will be immediately made available to the 
agency/body by the President. 
 
Any material which the House determines is 
within the scope of proceedings in Parliament 
will remain in the custody of the Clerk until the 
House otherwise decides, with a copy to be 
made available to the member. 
 
If a dispute concerning a claim of privilege 
occurs when the House is in an extended recess, 
or has been prorogued for a general election and 
Council periodic election, an independent legal 
opinion may be obtained by the Clerk from a 
suitably qualified person, such as a Senior 
Counsel or retired Supreme Court judge, to 
determine whether there is a claim of privilege. 
 
The legal opinion is to be made available to 
both parties, and tabled in the relevant House at 
its next sitting. 
 
 

(AGAIN ALL THESE POINTS ARE LEFT TO 
THE INTERNAL PROCESSES OF THE 
HOUSE) 
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Extract from Votes and Proceedings of the Legislative Assembly No 164, Entry 11 
page 1748 Wednesday 26 November 2009 
_____________ 

 
 

11 MESSAGE FROM THE LEGISLATIVE COUNCIL—EXECUTION OF 
SEARCH WARRANTS ON MEMBERS’ OFFICES 

 
The Assistant Speaker (Mr McBride) reported the following message from the 
Legislative Council: 
 
Mr SPEAKER 
 
The Legislative Council desires to inform the Legislative Assembly that it has this day 
agreed to the following resolution:  
 
1. That this House notes the report of the Privileges Committee entitled “A 

memorandum of understanding with the ICAC relating to the execution of 
search warrants on members’ offices” tabled on 24 November 2009, and in 
particular Finding 1 of the committee: 

 
“That Procedure 9 of the Commission’s Operations Manual, and in particular 
section 10,  provides a suitable basis for the execution of search warrants on 
members’ offices by the Independent Commission Against Corruption.” 

 
2. That this House authorises the President to enter into a memorandum of 

understanding with the Commissioner of the Independent Commission 
Against Corruption concerning the execution of search warrants on members’ 
offices in the terms set out in Appendix 7 to the report. 

 
3. That a copy of the memorandum of understanding set out in Appendix 7 of the 

report be transmitted to the Legislative Assembly for its consideration and the 
Legislative Assembly be invited to pass a similar resolution. 

 
 
Legislative Council AMANDA FAZIO 
25 November 2009 President 
 
Ordered by the Assistant Speaker, That consideration of the Legislative Council’s 
message stand as an order of the day for a later time. 
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MEMORANDUM OF UNDERSTANDING  
ON THE EXECUTION OF SEARCH WARRANTS  

IN THE PARLIAMENT HOUSE OFFICE OF  
MEMBERS OF THE NEW SOUTH WALES PARLIAMENT  

BETWEEN  
THE COMMISSIONER OF THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION 
THE PRESIDENT OF THE LEGISLATIVE COUNCIL  

AND 
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY 
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 1. Preamble 

This Memorandum of Understanding records the understanding of the Commissioner 
of the Independent Commissioner Against Corruption (ICAC), the President of the 
Legislative Council and the Speaker of the Legislative Assembly on the process to be 
followed where the ICAC proposes to execute a search warrant on the Parliament 
House office of a member of the New South Wales Parliament.  

The memorandum and associated processes are designed to ensure that search 
warrants are executed without improperly interfering with the functioning of 
Parliament and so its members and their staff are given a proper opportunity to claim 
parliamentary privilege in relation to documents in their possession. 

2. Execution of Search Warrants 

The agreed process for the execution of a search warrant by the ICAC over the 
premises occupied or used by a member is spelt out in the attached Procedure 9 of the 
ICAC’s Operations Manual entitled ‘Procedures for obtaining and executing search 
warrants’. 

The document covers the following issues: 

• Procedures prior to obtaining a search warrant 

• Procedures prior to executing as search warrant 

• Procedures to be followed during the conduct of a search warrant 

• Obligations at the conclusion of a search. 

3. Promulgation of the Memorandum of Understanding 

This Memorandum of Understanding will be promulgated within the Independent 
Commission Against Corruption. 

This Memorandum of Understanding will be tabled in the Legislative Council by the 
President and in the Legislative Assembly by the Speaker.   

4. Variation of this Memorandum of Understanding 

This Memorandum of Understanding can be amended at any time by the agreement of 
all the parties to the Memorandum.  

This Memorandum of Understanding will continue until any further Memorandum of 
Understanding on the execution of search warrants in the Parliament House office of 
members is concluded between the Commissioner of the ICAC, the President of the 
Legislative Council and the Speaker of the Legislative Assembly. 

The Commissioner of the ICAC will consult with the President of the Legislative 
Council and the Speaker of the Legislative Assembly in relation to any revising of 
Section 10 of the  ICAC’s Operations Manual, or any other provision of Procedure 9 
which specifically relates to the execution of search warrants at Parliament. 
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Revocation of agreement to this Memorandum of Understanding 

Any party to this Memorandum of Understanding may revoke their agreement to this 
Memorandum. The other parties to this Memorandum of Understanding should be 
notified in writing of the decision to revoke.  

Signatures 

 

 

 
 
The Hon David Ipp QC 
Commissioner 
 
 

 
  
 
 
 
The Hon Amanda Fazio MLC 
President 
 
 
 
 
 
 
 
The Hon Richard Torbay 
Speaker 
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Appendix 1 

Procedure 9 of the ICAC’s Operations Manual entitled ‘Procedures for 
obtaining and executing search warrants’ 
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Appendix C:  Resolution of the House conferring reference for inquiry 
 
Extract from Votes and Proceedings of the Legislative Assembly No 147, Entries 18 
and  19, page 1594 Tuesday 22 September 2009 
_____________ 
 
18 MESSAGE FROM THE LEGISLATIVE COUNCIL—
STANDING COMMITTEE ON PARLIAMENTARY PRIVILEGE AND 
ETHICS REFERENCE 
 
The Deputy Speaker reported the following message from the Legislative Council:  
 
Mr SPEAKER 
 
The Legislative Council desires to inform the Legislative Assembly that it has this day 
agreed to the following resolution: 
 
1. That the Privileges Committee inquire into and report on the development of a 

Memorandum of Understanding between the President and the Commissioner 
of the Independent Commission Against Corruption (ICAC) covering the 
execution of search warrants by the ICAC on the Parliament House offices of 
members, with particular reference to: 

 
(a) the draft protocol recommended by the Privileges Committee in its 

Report No. 33 of February 2006 entitled “Protocol for execution of 
search warrants on members’ offices”, 

 
(b) the ICAC protocol entitled “Procedures for Obtaining and Executing 

Search Warrants”, with particular reference to section 10, and 
 

(c) recent Answers to Questions on Notice concerning the execution of 
search warrants at Parliament House provided by the ICAC to the 
Committee on the Independent Commission Against Corruption as part 
of its Review of the 2007-2008 Annual Report of the Independent 
Commission Against Corruption. 

 
2. That the Committee report by the last sitting day in November 2009. 
 
3. That a message be forwarded to the Legislative Assembly informing of the 

terms of reference agreed to by the House, and requesting that the Legislative 
Assembly Privileges and Ethics Committee be given a similar reference. 

 
Legislative Council PETER PRIMROSE 
10 September 2009 President 
 
Ordered by the Deputy Speaker, That the message from the Legislative Council be 
taken into consideration forthwith. 
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19 STANDING COMMITTEE ON PARLIAMENTARY PRIVILEGE AND 
ETHICS REFERENCE 
 
Mr Aquilina moved, That:  
 
(1) The Standing Committee on Parliamentary Privilege and Ethics inquire into 

and report on the development of a Memorandum of Understanding between 
the Speaker and the Commissioner of the Independent Commission Against 
Corruption covering execution of search warrants by the Independent 
Commission Against Corruption on the Parliament House offices of members, 
with particular reference to: 

 
(a) the draft protocol recommended by the Legislative Council Privileges 

Committee in its Report No. 33 of February 2006 entitled “Protocol for 
execution of search warrants on members’ offices”; 

 
(b) the Independent Commission Against Corruption protocol entitled 

“Procedures for Obtaining and Executing Search Warrants”, with 
particular reference to section 10; and 

 
(c) recent answers to Questions on Notice concerning the execution of 

search warrants at Parliament House provided by the Independent 
Commission Against Corruption to the Committee on the Independent 
Commission Against Corruption as part of its review of the 2007-2008 
annual report of the Independent Commission Against Corruption. 

 
(2) The Committee report by the last sitting day in November 2009. 
 
(3) The Standing Committee on Parliamentary Privilege and Ethics have leave to 

meet together with the Legislative Council Privileges Committee to discuss 
development of a general protocol for execution of search warrants on 
members’ offices. 

 
(4) A message be sent informing the Legislative Council accordingly. 
 
Question put and passed. 
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Appendix D:  Excerpts from Minutes of  Meetings of the Committee 
 
Minutes of Meeting of the Standing Committee on Parliamentary 
Privilege and Ethics (no. 7) 
11.00 am, Wednesday 17 June  2009, in Room 1136 
Parliament House 
Members Present 
 
Mr Pearce, MP (Chair) 
Mr Amery, MP (Vice-Chair) 
Mr Kerr, MP 
Mr Martin, MP  
Ms McMahon, MP   
Ms Moore MP 
Mr J. H. Turner, MP 
Apology:  Mr Terenzini, MP  
 
In attendance:  Ms Ronda Miller 
 
1.  Minutes of the meeting held 26 November 2008 
The minutes of the meeting held on 26 November 2008, which were 
circulated, were adopted on the motion of Mr Martin, seconded by Ms 
McMahon. 
 
2.  Discussion paper on three current privilege issues 

The Chairman addressed the Committee on the discussion paper, which had 
been previously circulated, and provided background to three privilege 
matters outlined in the paper: 

1. Search warrants. 
The recent UK experience, and the ICAC execution of a search warrant on 
the Parliament House office of the Hon Peter Breen, pointed to the need 
for action in this area. 
2. Freedom of information. 
 The Ombudsman’s report on reform of FOI and the exposure draft bills 
released by the Premier raised the issue of FOI and access to Member’s 
correspondence.   
3. Effective repetition. 
This issue had been reviewed by the Standing Committee of Attorneys 
General in response to parliamentary committee reports in other 
jurisdictions, and the Attorneys had not agreed to legislative change to 
confirm MP’s protection against defamation when merely confirming 
historical statements made in the course of proceedings.   
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The Clerk spoke to the draft recommendations contained in the discussion 
paper. 
 
The Committee considered draft Recommendation 1 (Adopt a specific 
protocol for execution of search warrants by investigative agencies). 
The Clerk undertook to obtain a copy of the draft protocol developed by 
the Legislative Council to guide execution of search warrants.  The 
Committee resolved, on the motion of Mr Martin, seconded Mr Kerr, that 
the Chairman write and formally seek information about any work currently 
being undertaken on draft protocols from the Legislative Council Privileges 
Committee with a view to meeting jointly to progress towards a protocol.   
 
The Committee considered draft Recommendation 2, and resolved, on the 
motion of Ms Moore, seconded Mr Martin that the adoption of protocols 
would be facilitated by the Houses making a clear statement confirming 
the application of parliamentary privilege to “proceedings in parliament”, 
together with a definition of the categories of documents that fall within the 
definition of “proceedings”. 
 
The Committee considered draft Recommendation 3.  Ms Moore 
suggested that the Committee defer consideration of this recommendation 
until the bills were tabled in the House.  
 
Debate ensued. 
 
The Chairman noted that the Ombudsman’s report on Open Government, 
while noting in passing that he may in the future recommend that 
Parliament fall under an FOI scheme, was vague about the scope and 
background to this statement. 
 
The Committee resolved, on the motion of Ms McMahon, seconded Mr 
Martin, that consideration of Recommendation 3 be deferred.  
 
The Committee considered draft recommendation 4.  Debate ensued.  The 
committee resolved, on the motion of Ms Moore, seconded Ms McMahon, 
that the Chair write to the Attorney General and the Premier,  pointing to 
the need for parliamentary privilege legislation, similar to s16 of the 
Parliamentary Privileges Act, to confirm  the protection of Article 9 of the 
Bill of Rights, and thus protection against defamation actions based on 
“effective repetition”.  
 
The Committee adjourned at 11:30am, sine die.  
 

 
 

 
    
Chair  Clerk to the Committee  
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Minutes of the meeting of the Standing Committee on Parliamentary 
Privilege and Ethics (no. 8) 
 
Held at 9.30 am, on Thursday 26 November 2009, in the Library meeting 
room, Parliament House 
 
Members Present 
 
Mr Pearce, MP (Chair) 
Mr Amery, MP (Vice-Chair) 
Mr Martin, MP  
Ms McMahon, MP   
Mr J. H. Turner, MP 
Apologies:  Mr Kerr MP Ms Moore, MP  
 
In attendance:  Ms Ronda Miller 
 
1.  Minutes of the meeting held 17 June 2009 
The minutes of the meeting held on 17 June 2009, which were circulated, 
were adopted on the motion of  Ms McMahon, seconded by Mr Amery. 
 
2. Consideration of the report of the Privileges Committee on MOU on 
execution of search warrants by the ICAC on members’ offices, and the 
Message from the Legislative Council dated 25 November 2009.  
 
The Committee noted the outline draft report which had been circulated prior 
to the meeting.  The Chairman spoke to the MOU and the Privileges 
Committee report, noting that “public interest immunity” was still an 
unresolved issue with the ICAC.   
 
The Committee deliberated. 
 
The Committee considered draft recommendation 1.   
 
The Committee resolved, on the motion of Mr Amery, seconded Mr Terenzini,  
THAT the Speaker enter into the Memorandum of Understanding with the 
ICAC Commissioner concerning the execution of search warrants on 
members’ offices, as set out in the Legislative Council’s message to the 
Legislative Assembly dated 25 November 2009. 
 
The Committee considered draft recommendation 2.   
 
The Committee resolved, on the motion of Mr Amery, seconded Mr Terenzini,  
THAT  the House send a message to the Legislative Council advising of its 
agreement to the request of the message reported on 25 November 2009. 
 
The Committee considered draft recommendation 3. 
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The Committee resolved, on the motion of  Mr Terenzini, seconded by Ms 
McMahon, That  the Government be requested to introduce legislation similar 
to s16 of the Parliamentary Privileges Act (Commonwealth) to confirm the 
protection of Article 9 of the Bill of Rights. 
 

The Committee noted that Ms Moore had formally requested the Secretariat to 
convey to the Committee her support for the recommendations, and also 
requested that the Committee give consideration to requesting that similar 
MOUs be entered with the NSW Police, the Director of Public Prosecutions 
and the Australian Federal Police. 
 
The Committee resolved, on the motion of Mr Terenzini, seconded by Mr 
Amery, THAT the Clerk prepare a briefing note on this matter. 
 
The Committee further resolved, on the motion of Mr Terenzini, seconded by 
Mr Amery, THAT the draft report as previously circulated be adopted and 
tabled in the House. 
 
The Committee adjourned at 9.46am, sine die. 
 
 

 
    
Chair  Clerk to the Committee  
 


